
T A X    M E M O R A N D U M 

 

Issue:  Is the Rockwell Mastermind program deductible: 

 (a)  As a start-up expense and thus amortizable over 15 years, or 

 (b)  Over the life as subscription/continuing education/consulting, or 

 (c)  In the year in which paid as a subscription/continuing education/consulting, or 

 (d)  As a bundled service including MACRS assets, such as, software 

 (e)  As separate tangible and intangible property, ie, services and software 

 (f)   As a prepaid expense made by a cash-basis taxpayer? 

 

Facts: 

Participants in the Rockwell Mastermind program have the option of selecting one of 
two levels:  The Platinum level which is $12,000 for 6 months or the Diamond level 
which is $30,000 for 24 months. 

Each level has a number of the following services: 
 Coaching 
 Strategy sessions 
 Online participative trading 
 Review of detailed trading logs 
 Access to all trading courses 
 Access to all software listed on their website and sold separately to non-program 

members – Theta King ($997) and PowerX Optimizer ($2,997) 

Members have the ability to renew their membership in a particular level at the end of 
the term of the current membership.  That membership can be for multiple years at a 
reduced rate but with access to the same benefits.  The majority of this analysis 
pertains to the Diamond membership but the deductibility of the Platinum membership 
follows these same principles. 

 

Analysis and Law:   

What are start-up expenses? 

First off, deductions are a matter of legislative grace, and the taxpayer generally bears 
the burden of proving entitlement to any deduction claimed. INDOPCO, Inc. v. 
Commissioner , 503 U.S. 79, 84 (1992).  A taxpayer claiming a deduction on a Federal 
income tax return must demonstrate that the deduction is allowable pursuant to some 



statutory provision and must further substantiate that the expense to which the 
deduction relates has been paid or incurred. Internal Revenue Code ("IRC") Sec 6001; 
Hradesky v. Commissioner,  65 T.C. 87, 89-90 (1975).  A taxpayer has not "'engaged in 
carrying on any trade or business within the intendment of section 162(a) until such time 
as the business has begun to function as a going concern and performed those 
activities for which it was organized." Richmond Television Corp. v. United States , 345 
F.2d 901, 907 (4th Cir. 1965).  Until that time, expenses related to that activity are not 
"ordinary and necessary" expenses currently deductible under section 162 (or under 
section 212) but, rather, are classified as "start-up" or "pre-opening" expenses subject to 
section 195.  The aforementioned are true for every expense discussed in the memo. 

IRC Sec 195(c)(1) defines start-up expenses as: 

Any amount - 

i. Investigating the creation or acquisition of an active trade or business, or 
ii. Creating an active trade or business, or 
iii. An activity engaged in for profit and for the production of income before 

the day on which the active trade or business begins, in anticipation of 
such activity becoming an active trade or business, and 

which, if paid or incurred in connection with the operation of an existing active 
trade or business (in the same field), would be allowable as a deduction for the 
taxable year in which paid or incurred.  [Emphasis mine] 

In Yapp v Commissioner, TC Memo 2018-147, the Tax Court held that a couple could 
not deduct start-up expenses relating to a health food company started by them 
because the company's activities did not rise to the level of a trade or business until the 
company's official launch.  However, this case involved the deduction of expenses 
related to an active trade or business 1-2 years before the opening of the business. 

Other courts have rejected the going concern test.  In Blitzer v US 684 F2d 874 (Ct Cl 
1982) the Court of Claims held that an active trade or business begins for the purposes 
of IRC Sec 162 when there is a regular, continuous course of conduct that distinguishes 
the activity from a personal activity.  IRC Sec 162(a) allows a deduction for "all ordinary 
and necessary expenses paid or incurred during the taxable year in carrying on any 
trade or business." 

Investigatory expenses generally would not meet the "carrying on a trade or business" 
requirement if the investigatory expenses are incurred by a taxpayer who is not yet 
carrying on any trade or business or by a taxpayer who is carrying on a trade or 
business but incurring costs to investigate the creation or acquisition of another, 
unrelated trade or business. 

Start-up expenses are deemed to be elected and amortizable by expensing and 
amortizing them on the return for the first tax year in which paid or incurred.  A 
taxpayer may elect to deduct up to $5,000 of start-up expenses.  Any start-up expenses 



in excess of $5,000 are capitalized and amortized over 180 months (15 years).  Any 
start-up expenses in excess of $50,000 reduces the expense amount dollar-for-dollar 
and increases the capitalized amount by the amount of the expense reduction. 

Example 1:  Thad pays $15,000 in start-up expenses for his new business.  Thad may 
deduct $5,000 plus 1/15th of the remaining start-up expenses in year 1 ($5,000 + 
$10,000/15 or $5,667) while deducting 1/15th of $10,000 ($667) in each of the 
subsequent years for 14 years. 

Example 2:  If in the above example, Thad paid $53,000 in start-up expenses, his first 
year deduction would be limited to $2,000 ($5,000 – ($53,000 - $50,000)) and the 
remaining $51,000 ($53,000 - $2,000) amortized over 15 years. 

Qualifying start-up costs must meet the two following tests: 

 Costs that would be deductible if incurred to operate an existing trade or 
business (in the same field or activity), and 

 Costs incurred before the day the trade or business begins 

Examples of start-up costs are: 

 Analysis or survey of potential markets, products, labor supply and other 
 Advertising 
 Salaries and wages of employees being trained 
 Travel necessary to secure vendors, distributor and/or customers 
 Professional services 

It seems apparent that if an individual or an entity, such as an LLC, exists before the 
cost of the Mastermind program is incurred, that program would be deductible as an 
ordinary and necessary expense of an ongoing trade or business. According to IRC Sec 
475(c)(2) the term "Trader in Securities" is determined on a facts and circumstances 
basis for purposes of the Qualified Business Income Deduction (IRC Sec 199A).  A 
number of court cases further define a Trader in Securities as one who(se): 

 seeks to profit from daily market movements in the prices of securities and not 
from dividends, interest, or capital appreciation; 

 trading activity must be substantial; and 
 carries on the activity with continuity and regularity (King v Commissioner, 89 TC 

445 (1987); Kay v Commissioner, TC Memo. 2011-159; Ball v Commissioner, TC 
Memo. 2000-245; Mayer v Commissioner, TC Memo. 1994-209). 

This memo will discuss below whether or not the ordinary and necessary expense is 
deductible in the current year or over an extended time period. 

 

  



What is a subscription? 

Dictionary.com defines a subscription as "a sum of money given or pledged as a 
contribution, payment, investment, etc" (Definition 1) or "the right to receive a service or 
access text online for a certain period of time" (Definition 4) 

Professional dues and subscriptions have long been deductible to an individual or entity 
engaged in the performance of services pertaining to those professional membership 
dues and subscriptions.  However, they have been denied when the subscriptions is 
more of a personal expense, such as a newspaper or business periodical not 
specifically related to the trade or business.  Examples of non-deductible subscriptions 
would be the New York Times and possibly Barron's or Fortune, but not the Wall Street 
Journal. 

Annual and periodic annual subscriptions for software are deductible in the year in 
which paid – for a cash basis taxpayer – and in the year in which all events that 
establish the liability and that liability can be determined with reasonable accuracy.  In 
VECO Corporation and Subsidiaries v Commissioner, 141 TC No 14, a taxpayer paid 
for an Autocad subscription in the amount of $51,895 and recorded the expense on its 
books on a straight-line basis.  In this case VECO was a fiscal year corporation and the 
term of the subscription was for one year, the straight-line expensing pertained to its 
monthly financial statements.  The subscription was paid on April 14, 2005 but deducted 
on its fiscal year-end tax return for March 31, 2005.  Unfortunately for VECO, an accrual 
basis taxpayer, the traditional "all-events test" was not satisfied since the liability was 
recorded over two years. 

If the liability is attributable to the provision of services or property to the taxpayer by 
another person, economic performance occurs as the person provides such services or 
property.  However, according to IRC Sec 461(h)(3) an exception to the economic 
performance test exists if the person providing the services can reasonably expect to 
provide those services by the extended due date of the tax return or within 3½ months 
after the date of payment.  This recurring item exception applies where economic 
performance is recurring in nature.  There are certain criteria for the recurring item 
exception: 

 the all-events test with respect to the item in question is met, 
 economic performance occurs soon after the tax year but before the extended 

due date of the tax return, and 
 such item is recurring in nature, ie, an annual subscription. 

Another criterion would be how the expense properly matches income. 

As detailed above, this would more than likely result in a facts and circumstance 
decision where the trader's logs and records of trades, including those trades not 
executed because of market swings against the contemplated position, in order to 



establish the regular and continuous requirement, determines if the Trader in Securities 
hurdle has been cleared. 

Again, payment of the fee without trading or only paper trading would probably fall into 
the start-up expense category. 

The period or term of the deduction will be addressed below. 

 

What are education and consulting expenses? 

Educational expenses are deductible as an ordinary and necessary expense when 
incurred in the taxpayer's trade or business and are: 

 required to enable the taxpayer to maintain their present status, or 
 to maintain or improve skills needed in their current work – Regs Sec 1.162-

5(b)(3) [emphasis mine] 

Educational expenses are not deductible to the extent they allow the taxpayer to meet 
minimum educational requirements – Regs Sec 1.162-5(b)(2)  Thus, educational 
expenses that will qualify the taxpayer for a new trade or business are not deductible. 

In Holden v Commissioner (2015), a doctor attempted to deduct as continuing education 
his flight lessons so that he could reach his distant patients in rural areas.  However, 
Tax Court denied the deduction because he failed to demonstrate how flying lessons 
improved  or maintained his skills as a doctor. 

In many cases a reader can determine how to deduct a particular expense from what 
the Court says as to why it is not deductible, as in this instant case.  Here, the Court 
states that the education expenses did not improve or maintain the skills for which the 
taxpayer engages in a trade or business.  So if those expenses had improved or 
maintained his skills as a physician, they would have been deductible. 

Thus, one could conclude that as long as the education improves or maintains skills 
necessary for one's trade or business as a Trader in Securities or a Mark to Market 
Trader they would be deductible. 

Thus, if the taxpayer has established a valid and active trade or business before 
incurring educational expenses that exceed the $5,000 start-up threshold, those 
expenses could be deductible if they maintain or improve skills needed for the current 
trade or business. 

Therefore, the taxpayer should qualify as either a Trader in Securities or a Mark-to-
Market trader before educational expenses become deductible.  In this writer's opinion, 
it would also be very beneficial if a taxpayer had filed a tax return as a TIS or MTMT in a 
prior year (with Business Code 523110 on Schedule C or the trading entity). 

 



What is a bundled asset and how is the cost recovered? 

A bundled asset contains components – hardware and software – and is depreciable 
using Modified Accelerated Cost Recovery System ("MACRS").  This is typically the 
method in which cost is recovered for computers with included software where the 
software cost is indistinguishable from the cost of the hardware and not separately 
stated.  The software is determined to be an integral but relatively insignificant cost of 
the purchase of the computer and is deducted over the statutory life of the computer, in 
the case of most computers used for trading, 5 years.  If the cost of the software is 
separately stated, or "off-the-shelf" then the software has a 36-month life, using straight-
line depreciation and is also subject to IRC Sec 179 election to expense in the year 
place in service.  Since the Tax Cuts and Jobs Act, computers and software are 
deductible under the Special Bonus Depreciation rules in the year placed into service. 

In our fact situation, the cost of the Diamond Mastermind program includes the use of 
Theta King® and the PowerX Optimizer® software.  According to the Rockwell Trading 
website, those may be purchased for $997 and $2,997, respectively.  Those costs 
would presumably qualify as "off-the-shelf" software.  Therefore, the software cost may 
be extracted from the cost of the Mastermind program and deducted under IRC Sec 179 
and/or Sec 168 as a separate asset. 

Thus, the remaining cost of the Mastermind program would be $26,006 ($30,000 - 
$2,997 - $997) and is the subject of the majority of this memorandum. 

 

What are the rules associated with prepaid expenses? 

A prepaid expense is an amount paid in one year for a deductible expense that has a 
benefit into a subsequent tax year.  For example, you pay for services by a service 
provider in November that will last for one year.  The general rule is that the prepaid 
expenses are capitalized and deducted over the period in which they best represent the 
matching of income – the "matching principle" – mentioned above in the discussion 
regarding subscriptions Regs Sec 1.263(a)-4(d)(3)(i). 

Now, if the tax code is not confusing already, it also contains exceptions to the general 
rules – prepaid expenses are no exception.  Regs Sec 1.263(a)-4(f)(1) states: 

Except as otherwise provided in this paragraph (f), a taxpayer is not required to 
capitalize under this section amounts paid to create ... any right or benefit for the 
taxpayer that does not extend beyond the earlier of –   

(i) 12 months after the first date on which the taxpayer realizes the right or 
benefit; or 

(ii) The end of the taxable year following the taxable year in which the payment is 
made [emphasis mine] 



This is known as the "12-month rule" and for cash basis taxpayers it generally means 
that according the IRC Sec 461, an expense that is paid during the year is generally 
deductible in the year in which it is paid. 

For accrual basis taxpayers the rules are more onerous, dealing with "economic 
performance", the "recurring item exception" and the like.  However, since most traders 
(Traders in Securities and Mark to Market) are on a cash basis, along with any entity in 
which they trade, an analysis of prepaid expenses for accrual basis taxpayers is not a 
part of this discussion. 

Therefore, based on the 12-month rule, the deduction for the services portion of the 
Mastermind program, regardless of whether you consider it a subscription, education or 
consulting, would be deductible over the length of the program, after carving out the 
cost of the software. 

 

Conclusions: 

The question now becomes, what is the term of the subscription for lifetime members?  
Would it be deductible in the year paid as a subscription or some other term? 

Logically, it would not be deductible over the actuarial life of the participant.  Even 
buildings have a tax life of 40 years and many of the participants have an actuarial life 
which exceeds the tax life of a building. 

Therefore it seemingly boils down to the difference in the "program" for lifetime versus 
term-certain members.  As of this writing, no differences have been described that 
would lead one to believe that the above discussion with regard to start-up expense and 
subscriptions/education/consulting would need to be altered.  Thus: 

1. The establishment of whether a Trader in Securities meets the standards above in a 
previous tax year can be made by a review of the prior year tax returns and 
specifically if trading expenses are being deducted on Schedule C and not Schedule 
A and if the trading activity is regular and continuous.  If the trading is regular and 
continuous but no Schedule C has been filed because of mistake or lack of 
expenses, it seems that the regularity and continuity of trading would control. 

2. If no trading has occurred in a prior year, except as an investor, the regularity and 
continuity of trading should provide tremendous weight in the determination of 
whether the Trader in Securities is operating a trade or business.  In such a case, if 
the TIS is indeed trading regularly and continuously, the Mastermind program should 
be deductible as a subscription over the term of that subscription  and not as a start-
up expense. 

3. If the Mastermind participant, on the other hand, pays for the subscription and does 
not execute trades with "real" money, ie, paper trades, for an extended time period, 
the program would more properly fall into the category of a start-up expense, and 
thus amortizable over 15 years, as described above. 



4. The deductibility of the 2-year subscription in the first year would be subject to the 
12-month test.  So does it?  This writer's opinion, based on the above analysis, is 
that if the trader considers this an ongoing subscription – similar to the VECO case 
noted above – the Mastermind program would be deductible over the 2-year life on a 
straight-line basis.  If a trader had an established trading business before 
participating in the Mastermind program and was simply gaining additional skills and 
analysis techniques, essentially "new ways to evaluate trades" then it is this writer's 
opinion that the Mastermind program would be classified as education but still 
deductible over the term of the education. 

5. A lifetime member should be afforded the same deductibility standards as the term-
certain member since the program benefits are identical. 

Therefore, it is important that one can establish the (1) type of trader he/she is and (2) 
when that trading began. 

 

Summary 

If there has been no prior trading or just investing – as evidenced by prior year tax 
returns – the Mastermind  program would be deductible as software ($3,994) and the 
remaining cost ($26,006) as a start-up expense and amortized over 15-years, as 
described above. 

For a prior year Trader in Securities and a Mark to Market trader, with a Schedule C 
and/or trading entity and a substantial volume of trades executed regularly and 
consistently – the Mastermind program would be deductible as software ($3,994) in the 
first year, and the remaining cost ($26,006) over the 2-year life of the program. 

 

This represents my opinion and I believe it to be a thorough analysis of this issue.  Your tax preparer may agree or disagree.  Ultimately, 
it is your decision and any tax liability due is yours.  We do not know your tax situation and this must be discussed in light of that.  The 
offices of Gregory L Buhrow, CPA PC and OptionsTaxGuy LLC bears no liability for your acceptance or rejection of this opinion, it is 
simply an examination of the factors involved in making an informed tax decision. 


