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Leon J. Greenspan, for petitioners.

Frederick C. Miutter, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned a deficiency of
$620, 235 in petitioners’ Federal income tax and an accuracy-

rel ated penalty under section 6662(a)! of $7,624 for 2002. After

1Unl ess otherwi se indicated, all section references are to

the Internal Revenue Code (Code), as anended and in effect for

the year at issue, and all Rule references are to the Tax Court
(continued. . .)
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concessions,? the issues for decision are: (1) Whether
petitioner husband Henricus C. van der Lee (M. van der Lee) was
a trader in securities during 2002; (2) whether |osses
attributable to M. van der Lee’s purchases and sal es of
securities are deducti bl e against petitioners’ ordinary incong;
(3) whether petitioners are entitled to deduct certain charitable
contributions; and (4) whether petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) for 2002.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference.
Petitioners resided in New York when they filed their petition.

| . Securities Transactions

M. van der Lee holds an undergraduate degree from Rollins
Col | ege and a master of business adm ni stration degree from Duke

University. By 2002 M. van der Lee had acquired substanti al

Y(...continued)
Rul es of Practice and Procedure. All amounts have been rounded
to the nearest doll ar.

2Petitioners concede that the $17,550 of tuition paid to the
Tuxedo Park School, an independent school, is not deductible as a
charitable contribution. The parties stipulated that petitioners
are entitled to deduct investnment interest of $29,023 rather than
$12,493. Because respondent allowed the additional interest
deduction in the notice of deficiency, we do not construe this
stipulation as respondent’s further concession.
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tradi ng experience during his career® as a trader at investnent
banks Morgan Stanl ey, Goldman Sachs, and Merrill Lynch. He
traded nostly nortgage-backed securities, U S. Treasury bonds,
interest rate swaps, and commodities and al so was involved in
credit and foreign exchange trading. Because of industry
regul ati ons, before 2002 M. van der Lee was prohibited from
trading securities for his own account.

In the first quarter of 2002 M. van der Lee’ s career at
Merrill Lynch was comng to an end, and later in 2002 he formally
left his enployer. Starting with the second quarter of 2002 he
st opped spending a significant anount of tinme at Merrill Lynch,
and after the first quarter of 2002, many of the trading
restrictions were lifted. After April 15, 2002, M. van der Lee
decided to start trading for his own account.*

M. van der Lee conducted nost of his trading activities
from home using an account with Merrill Lynch, through which he

traded stocks and options. Between April 15 and Decenber 31,

SPetitioners state in the petition that M. van der Lee had
been enpl oyed as a securities trader for over 12 years, but M.
van der Lee testified that he had worked as a securities trader
for 15 years by 2002.

“‘Before starting the trading, M. van der Lee asked
petitioners’ return preparer, Jerone Camola (M. Camola), to
| ook into rules regarding trading. M. Cam ola researched the
rules and in late April 2002 conveyed the results of his research
to M. van der Lee.
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2002, his trading activity in the Merrill Lynch account was as
foll ows:
Mont h No. of transactions
Apri | 4
May 25
June 29
July 6
August 8
Sept enber 7
Cct ober 13
Novenber 15
Decenber 41
Tot al 148

O the 148 transactions, M. van der Lee executed 30 sal es and
purchases of stock pursuant to options that he had witten or
acquired.® M. van der Lee never sold any stock on the day he
acquired it.

M. van der Lee also had an account with Prudential Bache
(Prudential) through which he traded options and futures.
Between April 15 and Decenber 31, 2002, M. van der Lee executed
11 trades through the Prudential account. M. van der Lee’'s

trading activity in the Prudential account was as foll ows:

°The tabl e does not include the 30 option transactions
because their dates are unclear. See infra pp. 14-15 note 7.
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Mont h Tr adi ng days No. of transactions

Apri

May

June

July

August

Sept enber

Cct ober

Novenber

Decenber
Tot al

NFPRPRARPRPOOOOO
=
RPRPRPRPRAJOITOOOOO

At the end of 2002 M. van der Lee realized that even with
sophi sticated communi cati on devices that allowed himto nonitor
securities prices, he did not have sufficient information to
trade successfully. Consequently, he decided to concentrate on
purchasi ng and selling securities as an investor.

1. Charitable Contributions

During 2002, in addition to her enploynent, petitioner wife
Panel a van der Lee (Ms. van der Lee) becane a consultant pro
bono to nonprofit organi zations. She was a board nmenber for the
Rollins College Alumi Association (alumi association), the
Nat i onal Down Syndrome Society (NDSS), and the Tuxedo Park
School. She provided her expertise in marketing and strategic
pl anni ng, for exanple by making presentations on soliciting
donors. To carry out her charitable work, in 2002 Ms. van der
Lee established a hone office “wth a conputer, with tel ephones,
with fax machines, with copiers, all of that”. She also incurred
expenses for taxicabs, copying, office supplies, travel, and

courting donors.
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Ms. van der Lee traveled extensively for the charities, and
her travel was either expected or required. She traveled to
attend national conferences for NDSS and quarterly neetings,

di nners, and other fundraising events for the alumi association.
Ms. van der Lee also traveled to Washington, D.C , for neetings
on strategic planning for the alumi association and the NDSS.
She did not seek reinbursenent of her expenses fromthe
charitabl e organi zati ons.

During 2002 petitioners owned a 3-week tinmeshare interest in
a residence at the Ritz Carlton in St. Thomas (Cari bbean
residence). In 2002 they donated a 1-week use of the Caribbean
resi dence to NDSS, which raised noney by auctioning a vacation at
t he Cari bbean residence at a fundraising gal a.

Around 2002 petitioners renovated the kitchen in their hone.
In 2002 they donated their used range to the Tuxedo Park School
and ot her used kitchen appliances, cabinets, faucets, and simlar
items to Hudson Valley Materials Exchange. Hudson Vall ey
Mat eri al s Exchange is an environnmental section 501(c)(3)
organi zation that focuses on waste managenent and distributes
collected itens to school districts.

I[11. Procedural History

A. Return Positions

M. Cam ol a has prepared petitioners’ returns since the late

1980s, including the 2002 Federal inconme tax return. M. Camol a
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received a degree in history in 1976, and after working as an
accountant, in 1985 he started his own business as a return
preparer. M. Camola gives his clients guidelines but does not
exam ne receipts. M. van der Lee provided M. Camola with
totals by category of all receipts.

Petitioners signed the 2002 return and filed it as married
taxpayers filing jointly. The taxable year 2002 was the first
and only year for which M. van der Lee clainmed to be a trader.
Petitioners attached a Schedule C, Profit or Loss From Busi ness,
to the 2002 return. On the Schedule C petitioners reported gross
receipts fromthe securities trading activity of $3,710,378. To
calculate this anmount, M. Camola totaled all gross proceeds
using petitioners’ brokerage statenents. Petitioners reported
$5, 098, 705 as the cost of goods sold, which equaled their total
bases in those securities. According to the Schedul e C,
petitioners’ |oss was $1, 388,327. On the Schedule C petitioners

al so reported expenses totaling $91,872 as foll ows:

Expense Anmount

Legal and professional services $750
O fice expense 34, 313
Travel 26, 726
Meal s and entertai nnment 16, 695
Uilities 13, 388
Tot al 91, 872

Petitioners offset the net | oss on Schedul e C of $1, 480, 199

agai nst their wages.



- 8 -

Petitioners did not attach to their 2001 or 2002 return a
statenent maki ng the mark-to-nmarket election or a Form 3115,
Application for Change in Accounting Method. Petitioners did not
report on their 2002 return any unrealized profit or loss from
securities held at the close of 2002.

Wth respect to the reporting of charitable contributions,
M. Camola did not explain to petitioners that cash and noncash
contributions nust be reported separately. Petitioners reported
their charitable contributions of $165,026 as gifts by cash or
check.

B. Respondent’s Deterni nati ons

In the notice of deficiency respondent determ ned that M.
van der Lee “did not qualify as a trader in securities under
| . R C. section 475(f) during the 2002 tax year” and that he was
not eligible to elect the use of the mark-to-market accounting
met hod for the securities activity. Respondent al so determ ned
that petitioners failed to make a tinmely and effective mark-to-
mar ket el ection under section 475(f). As a result, respondent
determ ned that the $1, 388,327 | oss on the sale of securities
shoul d be reported as a capital |loss on Schedule D, Capital Gains
and Losses, that is deductible only to the extent of $3,000 under
sections 165(f) and 1211(b)(1). Respondent also disallowed all

Schedul e C expenses.
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Respondent disal |l owed $98, 752 of the charitable contribution
deduction and determ ned that a 20-percent accuracy-rel ated
penal ty under section 6662(a) applied.
OPI NI ON

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned

correct, and the taxpayer bears the burden of proving them

erroneous. Rule 142(a); Welch v. Helvering, 290 U. S 111, 115

(1933). Also, deductions are a matter of |egislative grace, and

t he taxpayer has the burden of showing entitlenent to any

deduction clained. See Rule 142(a); I NDOPCO, Inc. V.

Comm ssioner, 503 U.S. 79, 84 (1992).

Petitioners contend that the burden of proof shifts to
respondent pursuant to section 7491(a). Section 7491(a)(1l) may
shift the burden to the Comm ssioner with respect to factual
issues affecting liability for tax where the taxpayer introduces
credi ble evidence with respect to any factual issue relevant to
ascertaining tax liability. However, the taxpayer nust establish
that he or she has conplied under section 7491(a)(2) wth al
substantiation requirenments, has nmaintained all required records,
and has cooperated with reasonabl e requests for w tnesses,

i nformati on, docunents, neetings, and interviews. Sec.

7491(a)(2).
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The record does not establish that the requirenents for
shifting the burden of proof to respondent are net. |n any case,
we base our conclusions on the preponderance of the evidence and

not on the allocation of the burden of proof. See Knudsen v.

Comm ssioner, 131 T.C 185, 188-189 (2008).

1. Purchases and Sal es of Securities

A. Trader or | nvestor

Section 165 generally allows a deduction for any | oss
sustai ned during the taxable year and not conpensated by
i nsurance or otherw se. However, section 165(f) provides that
| osses from sal es or exchanges of capital assets are allowed only
to the extent all owed under sections 1211 and 1212. Section
1211(b) Iimts the all owance of such |osses to the extent of
gai ns from such sal es or exchanges, plus the |lower of (1) $3,000
($1,500 in the case of a married individual filing a separate
return), or (2) the excess of such | osses over such gains.

Section 1221 defines capital assets as any property held by
t he taxpayer, whether or not connected with his trade or
busi ness. Section 1221(a)(1l) creates an exception to the
definition of the capital asset:

(1) stock in trade of the taxpayer or other

property of a kind which would properly be included in

the inventory of the taxpayer if on hand at the close

of the taxable year, or property held by the taxpayer

primarily for sale to custoners in the ordinary course
of his trade or business * * *
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Accordi ngly, taxpayers who are not deal ers generally recognize
capital gain or |oss upon the sale or exchange of their stock,
rather than ordinary gains or |osses.

However, if a taxpayer who is not a dealer is engaged in
busi ness as a securities trader, section 475(f) allows such
t axpayer to elect the mark-to-market nmethod of accounting for
securities held in his business.® Under the mark-to-narket
met hod of accounting a trader generally recognizes at the end of
the year ordinary gain or loss on all securities held in the
business as if the securities were sold at the end of the year

for fair market value. Sec. 475(d)(3)(A, (f)(1)(A(i); Knish v.

8A securities trader electing under sec. 475(f) to use the
mar k-t o- mar ket nmet hod of accounting for securities held in his
business is required to file with the Conm ssioner a statenent
maki ng the election, identifying the first taxable year for which
the election is effective, and describing the business. See
Kni sh v. Conm ssioner, T.C Meno. 2006-268; Rev. Proc. 99-17,
sec. 5.03(1), 5.04, 1999-1 C. B. 503, 504-505. The taxpayer nust
file the statement no later than the due date of the trader’s
original Federal inconme tax return for the year imediately
preceding the election year, and if the election entails a change
in the accounting nethod, the trader nust also attach a Form
3115, Application for Change in Accounting Method, to the
original return for the election year. Rev. Proc. 99-17, secs.
5.03(1), 5.04, 6.02(2), 1999-1 C.B. at 504, 505.

For a trader’s first year of business, the trader may nake
the sec. 475(f) election by placing in the books and records of
t he business, no later than 2 nonths and 15 days after the first
day of the year, a witten statenent naking the mark-to-mrket
el ection, identifying the first taxable year for which the
el ection is effective, and describing the business to which the
el ection relates. Rev. Proc. 99-17, sec. 5.03(2), 1999-1 C. B. at
505. The trader nust attach a copy of the statenent to the
trader’s Federal incone tax return for the election year. |d.
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Conmi ssioner, T.C. Menp. 2006-268; Lehrer v. Conm ssioner, T.C

Meno. 2005-167, affd. 279 Fed. Appx. 549 (9th Cr. 2008). Were
the trader has not nmade a proper election, the | osses are treated
as capital |losses and are deductible only to the extent of

capital gains plus $3,000. Secs. 165(a), (c), (f), 1211(b)(1);

Kni sh v. Commi Ssi oner, supra.

As follows fromthe foregoing, the proper taxation of gains
and |l osses fromthe taxpayer’s securities activity depends on
whether he is a dealer, a trader, or an investor. See Estate of

Yaeger v. Comm ssioner, 889 F.2d 29 (2d Cr. 1989), affg. in

part, revg. in part on another issue and remanding T.C Meno.

1988-264; King v. Conmm ssioner, 89 T.C 445, 458-459 (1987).

Petitioners contend that M. van der Lee was a trader in 2002,
and respondent contends he was an investor.

Cenerally, traders are engaged in the trade or business of
selling securities for their own account. See King v.

Commi ssi oner, supra at 457-458. Al though investors also buy and

sell securities for their own account, they are not considered to
be in the trade or business of selling securities. See Kay V.

Conmi ssioner, T.C. Menp. 2011-159; Arberqg v. Conmm ssioner, T.C

Meno. 2007-244. Unlike an investor’s expenses, a trader’s
expenses are deducted in determ ning adjusted gross incone rather

than as item zed expenses. See, e.g., Kay v. Conmm Ssioner,

supra. Wether a taxpayer’s activities constitute a trade or
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business is a question of fact. See Higgins v. Conmm ssioner, 312

U.S. 212, 217 (1941).

I n distinguishing a trader froman investor, courts consider
the foll om ng nonexclusive factors: (1) The taxpayer’s intent,
(2) the nature of the inconme to be derived fromthe activity, and
(3) the frequency, extent, and regularity of the taxpayer’s

securities transactions. See Estate of Yaeger v. Conm ssioner,

supra at 32 (quoting Mdller v. United States, 721 F.2d 810, 813

(Fed. Cir. 1983)); see also Purvis v. Conm ssioner, 530 F.2d

1332, 1334 (9th Gr. 1976), affg. T.C. Meno. 1974-164. The Court
of Appeals for the Second G rcuit, where the appeal in this case
would |ie absent a stipulation to the contrary, see sec.
7482(b) (1) (A), (2), has held that the |l ength of the hol ding

period and the source of profit are the two fundanent al

di stinguishing criteria, see Estate of Yaeger v. Conm ssioner,

supra at 33. Investors derive profit frominterest paynents,
di vidends, and capital appreciation of securities. |1d. Traders

buy and sell securities with reasonable frequency with the
pur pose of catching the swings in the daily market novenents and
profiting on a short-termbasis. [d.

The length of time M. van der Lee held stocks before
selling suggests that in 2002 he was an investor rather than a
trader. He never sold stocks on the day of their acquisition.

O the 76 sal es of stocks between April 15 and Decenber 31, 2002,
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35 involved shares that M. van der Lee had acquired before 2002.
Hi s potential source of profit, if any, was asset appreciation
rat her than short-termprice variation. M. van der Lee did not
seek to profit fromthe swings in the daily market novenments and
instead intended to profit fromthe | onger term hol ding of

i nvestnments.

M. van der Lee also did not trade with sufficient frequency
to qualify as a trader. The brokerage statenents show t hat
between April 15 and Decenber 31, 2002, M. van der Lee executed
148 trades through the Merrill Lynch account and 11 trades
t hrough the Prudential account. O the 148 trades, 30 were
executed pursuant to options that M. van der Lee had witten or

acquired.” M. van der Lee's total nunber of trades was

"The parties stipulated that in 2002 there were a total of
94 purchases and 94 sales in the Merrill Lynch account. However,
M. van der Lee testified that fromApril through Decenber 2002
he executed 171 trades. M. van der Lee comenced his securities
activity after Apr. 15, 2002, but the parties’ stipulations are
uncl ear as to whether they cover the full calendar year. In
addition, the parties’s stipulations are unclear regarding the
extent, if any, to which they include options pursuant to which
the parties sold or acquired stocks.

The record contains the yearend statenent and the Decenber
2002 statenent issued by Merrill Lynch. For our findings of fact
we enpl oyed the foll ow ng nethodol ogy. First, we ignored certain
transactions invol ving shares of Viacom Until Dec. 31, 2002,
Ms. van der Lee had worked for Viacomfor 14 years. She
recei ved Viacom stock options and exercised them acquiring 8,000
Vi acom shares. On Apr. 23, 2002, petitioners sold the Viacom
stock in three transactions. These transactions, nanely the
purchase of the shares pursuant to the options and the sal es of
the shares, did not relate to M. van der Lee’'s trading activity.

(continued. . .)
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therefore 189. In April, July, August, and Septenber, al nost
one-half of the time he engaged in the securities activity M.
van der Lee placed between four and eight trades. In June 2002
he executed 29 trades, but on only 5 days. 1In addition, M. van
der Lee traded on only 11 days in the Prudential account,
averaging 3 or 4 trading days per nonth. M. van der Lee had a
spurt of trading activity in the Merrill Lynch account in
Decenber, but overall his activity was sporadic.

M. van der Lee’s nunber of trades al so does not support a
conclusion that in 2002 he was a trader. See Kay v.

Comm ssi oner, supra (313 trades held insubstantial); Holsinger v.

Comm ssioner, T.C Meno. 2008-191 (289 trades with aggregate

(...continued)

Second, we identified all transactions pursuant to which M.
van der Lee purchased or sold shares, including the purchases of
shares that he held at yearend. On the basis of the Decenber
2002 statenent, we also identified all options that M. van der
Lee purchased or wote that were held open as of Dec. 31, 2002.
We then identified all options that M. van der Lee wote or
acquired that expired and included the original option
transaction as a trade. W did so using the Decenber 2002 and
t he yearend statenents, which together show that on the yearend
statenment under “short-termcapital gains” Merrill Lynch reported
gains and | osses with respect to expired options. Wth respect
to options that M. van der Lee wote or acquired between Apr. 15
and Dec. 31, 2002, that were exercised, we relied on the yearend
statenent. |If the yearend statenent shows the basis and/or the
sale price of the underlying stock includes an option prem um we
counted the option itself as a trade in addition to the trade of
the underlying stock. The yearend statenent does not identify
the date on which M. van der Lee acquired or wote the options
that were exercised, and we therefore are unable to find his
nmont hl y nunber of trades wi th precision.
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sal es of $754,277 in 1 year held insubstantial).® W concl ude
that M. van der Lee was not a trader in 2002, and petitioners
are limted to a $3, 000 deduction of |osses arising fromthe
purchase and sal e of securities under section 1211(b).

B. Respondent’s Mdtion for Summmary Judgnment

Respondent filed a notion for partial sumrary judgnent on
the issue of whether petitioners were permtted to use the mark-
t o- mar ket met hod of accounting for 2002. Respondent contends
that regardl ess of whether M. van der Lee was a trader in 2002,
petitioners failed to make the mark-to-nmarket election and
therefore are not entitled to claimordinary |osses. Respondent
al so contends that petitioners are not entitled to admnistrative
relief for failing to make a valid el ection under section

301.9100-3, Proced. & Admin. Regs.® Petitioners argue that

%W note, however, that in any case the Court of Appeals for
the Second Circuit does not consider a |arge nunber of trades
determ native of whether the taxpayer was a trader or an
investor. See Estate of Yaeger v. Conm ssioner, 889 F.2d 29, 33-
34 (2d Cir. 1989) (holding the taxpayer was an investor when he
executed over 2,000 trades in 1979 and 1980 but held nost stocks
for over 1 year), affg. in part, revg. in part on another issue
and remanding T.C. Meno. 1988-264.

°Under sec. 301.9100-3, Proced. & Adm n. Regs., the

Comm ssioner may grant adm nistrative relief to a securities

trader wwth regard to an inproper mark-to-market election if the

trader, anmong other things, requests sec. 9100 relief and

denonstrates that he acted reasonably and in good faith in

failing to make a tinely el ection under sec. 475(f). A trader

has not acted reasonably and in good faith if the trader uses

hi ndsight in requesting relief by attenpting to nmake a sec.

475(f) mark-to-market election after the election was due.
(continued. . .)
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because in 2002 M. van der Lee was a new trader rather than a
continuing trader, the rules on filing the mark-to-market

el ection do not apply. Petitioners also contend that the failure
to elect the mark-to-market nethod of accounting does not
preclude M. Van Der Lee fromusing “the ordinary accounting

met hod of deducting | osses”. According to petitioners, section
475(f), if elected, creates a rebuttable presunption that the
taxpayer is a trader, but if the taxpayer nmade no such el ection,
he bears the burden of proving his trader status.

W held a hearing on the notion and announced an intention
to grant respondent’s notion partially in that the el ection under
section 301.9100-3, Proced. & Adm n. Regs., does not apply.
Thereafter a trial was held in New York. 1In the Iight of our
conclusion that M. van der Lee was not a trader, we wll| deny
respondent’s notion as noot. For the sane reason, we do not
address petitioners’ argunents.

C. Expenses Related to the Activity

1. | n Gener al

Section 162 generally allows as a deduction all ordinary and
necessary expenses paid or incurred during the taxable year in

carrying on any trade or business. As discussed above, in 2002

°C...continued)
Kantor v. Commi ssioner, T.C Meno. 2008-297.
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M. van der Lee was not a trader, and therefore he is not
entitled to the deductions under section 162.

Nevert hel ess, under section 212 individuals are allowed to
deduct ordi nary and necessary expenses paid or incurred during
t he taxable year for the production or collection of incone or
for the nmanagenent, conservation, or mai ntenance of property held
for the production incone. To be deductible under section 212,
expenses nust be ordinary and necessary. See sec. 1.212-1(d),
| ncome Tax Regs. Section 1.212-1(d), Incone Tax Regs., provides
t hat expenses are deducti bl e under section 212 only if they are
reasonabl e in anount and bear a reasonable and proximate rel ation
to the production or collection of incone or to the managenent,
conservation, or maintenance of property held for the production
of income. No deduction is allowed for personal expenditures.
Sec. 262(a). Expenses under section 212 are allowed as
m scel | aneous item zed deductions only to the extent that in the
aggregate item zed deductions exceed 2 percent of adjusted gross
incone. Sec. 67(a). W now consider petitioners’ specific
expenses.

2. Legal and Prof essi onal Services Expenses

Respondent di sal |l owed a deduction for | egal and professional

servi ces expenses of $750. The record contains two bills
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totaling $782 issued by the law firmof Norton & Christensen. 10
However, the record contains no credi ble evidence establishing
that the | egal advice pertained to M. van der Lee’'s activity of
purchasi ng and selling stocks, as opposed to personal nmatters.
We sustain respondent’s determ nation disallowng | egal and

pr of essi onal services expenses.

3. Travel and Meal s and Entertai nnent Expenses

CGenerally, a deduction is not allowed for travel expenses,
meal s and entertai nment expenses, and any expenses for gifts or
listed property unless the taxpayer properly substantiates: (1)
The anpbunt of such expense; (2) the tine and place of the
expense; (3) the business purpose; and (4) in the case of neals
and entertai nment, the business rel ationship between the taxpayer
and the persons being entertained. Sec. 274(d). Deductions for
expenses that are subject to the strict substantiation
requi renments of section 274(d) nust be disallowed in full unless

t he taxpayer satisfies every elenent. Sanford v. Conm SsSioner,

50 T.C. 823, 827-828 (1968), affd. per curiam41l2 F.2d 201 (2d
Gr. 1969).

A taxpayer may substantiate his deductions by either
adequate records or sufficient evidence corroborating the

taxpayer’s statement. Sec. 274(d). To satisfy this requirenent,

Opetitioners explain that they deducted these expenses
under the category of office expenses.
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a taxpayer nust nmaintain records and docunentary evidence that in
conbi nation are sufficient to establish each elenent of an
expenditure or use. Sec. 1.274-5T(c)(2)(i), Tenporary |Incone Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). In the absence of
adequate records, a taxpayer may establish an el enent of an
expenditure by his or her statenent, witten or oral, containing

specific information as to such elenent. Larson v. Conm Ssioner,

T.C. Meno. 2008-187; sec. 1.274-5T(c)(3), Tenporary |ncone Tax
Regs., 50 Fed. Reg. 46020 (Nov. 6, 1985).

To substantiate this category of deductions, petitioners
submtted credit card statenents and summari es on which they
circled purportedly deductible itens. However, these docunents
substantiate only the anounts of the expenses but not the other
el enents of section 274(d), such as the business purpose or the
busi ness rel ati onship between M. van der Lee and persons being
entertained. The record is devoid of any details of M. van der
Lee’s travel or the business purpose of each trip. W sustain
respondent’s determ nation disregarding this category of
expenses.

4. Ofice and Utilities Expenses

To substantiate the deductions for office and utilities

expenses, petitioners submtted bank and credit card statenents,

M. van der Lee stated at trial that he provided to the
|RS the Iist of contacts showing with whom he net. The |Iist was
not organi zed by date and is not part of the record.
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i nvoi ces, paynent confirmations, and receipts.?? Wth respect to
the charges for utilities and security, house cl eaning, and
exterm nator services, generally, under section 280A! no
deduction is allowable for use of a hone in connection with an
activity which is nmerely for the production of income within the
meani ng of section 212 but is not a trade or business under

section 162. Curphey v. Conm ssioner, 73 T.C. 766, 770 (1980).

Wth respect to the charges for PC Warehouse, Radi o Shack,

Pal nNet, Gat eway, ConpUSA, and Best Buy, petitioners failed to
present credi ble evidence establishing what M. van der Lee
purchased and that the itenms he purchased were not for personal
use. Although M. van der Lee testified that when he decided to

start trading, he researched the technol ogy side of the

12The expenses were: Direct TV ($444), Cottage Care
cl eani ng services (%$2,385), S&B Total Hone ($3,850), |and
surveyor services ($2,400), paynents to Bruce MKinnon and M.
Tammaro ($1, 050), New York Post subscription ($372), Radi o Shack
and Pal mMNet ($364), Gateway ($2,418), cable ($1,200), Cablevision
(%1, 368), PC Warehouse ($154), Staples, ConpUSA, and Best Buy
($691), Chubb I nsurance ($1,421), security services ($2,799),
shi ppi ng ($1, 243), Bug Runner Exterm nator ($729), water ($196),
Brazilian American ($125), House and Garden and Renovation Style
magazi nes ($55), Suburban Propane ($2,226), Rockland Electric
(%1, 200), and conmuni cati ons charges, such as AT&T Servi ces,
Pal met service, GIE Airfone, and others ($8, 875).

13Sec. 280A(a) generally disallow deductions for expenses
Wth respect to a “dwelling unit” used by a taxpayer as a
resi dence unl ess an exception applies. Sec. 280A(c) exenpts from
the general disallowance rule expenses attributable to a dwelling
unit which is exclusively used on a regular basis as a principal
pl ace of business for any trade or business of the taxpayer.
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operations and set up a trading floor, such general testinony is
insufficient to substantiate the cl ai med deducti ons.

Wth respect to the paynents to M. MKinnon and M. Tanmaro
and the paynents for the | and surveyor services, New York Post,
House and Garden and Renovation Style magazi nes, shipping, and
vari ous communi cations services, the record contains no credible
evi dence regarding the ordinary and necessary and nonper sonal
nature of the expenses. W sustain respondent’s determ nations
di sall ow ng the deductions for these expenses. See sec. 262.

[11. Charitable Contribution Deduction

The follow ng charitable contributions remain at issue:

Description Anmount
Under age $1, 613
Percent age of hone used for charity 6, 000
Partial interest in the Caribbean residence 1, 356
Charitabl e use of the Caribbean residence 11, 500
NDSS expenses 32, 635
Bug Runners 500
Rockl and Occupational Therapy for Kids 1,475
Hudson Val l ey Materials Exchange and Tuxedo Park
School
Fridge and freezer 2,800
Cabi nets and granite countertops 27,729
Si nk, faucet, dishwasher 680
Toilet, sink, and vanity 550
Range 1, 250
Tot al 88, 088

CGenerally, section 170(a) allows a deduction for any “charitable
contribution” made by the taxpayer. A “charitable contribution”
is defined as “a contribution or gift to or for the use of” a

charitabl e organi zation. Sec. 170(c). Because the recordkeeping
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requi renents under the Code and the regul ati ons vary dependi ng on
t he amount and nature of the contribution, we address each
category separately.

A NDSS Expenses

Ms. van der Lee testified about her pro bono work for the
charitabl e organi zations. W find her testinony credible on this
point, and we find that she rendered services to NDSS. No
deduction is allowabl e under section 170 for a contribution of
servi ces, but “unrei nbursed expenditures made incident to the
rendition of services to an organi zation contributions to which
are deductible may constitute a deductible contribution.” Sec.
1.170A-1(g), Income Tax Regs.

Recently in Van Dusen v. Comm ssioner, 136 T.C. ___ (2011),

we have addressed the deductibility of expenses incident to the
rendition of services to a charitable organi zation and the
recordkeeping requirenents. To be deductible, unreinbursed
expenses nust be directly connected with and solely attributable
to the rendition of services to a charitable organi zation. See

id. at __ (slip op. at 22-23); Saltzman v. Conm ssioner, 54 T.C.

722, 724 (1970). Charitable contributions are subject to the
recor dkeepi ng requirenments of section 1.170A-13(a), |ncone Tax
Regs., for nonetary contributions, or section 1.170A-13(b),

| ncome Tax Regs., for contributions of property other than noney.

In Van Dusen v. Comm ssioner, supra at (slip op. at 37-38),
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we held that contributions through the paynent of unrei nbursed
vol unt eer expenses of | ess than $250 are subject to the
requi renents for contribution of noney set forth in section
1.170A-13(a), Incone Tax Regs. Section 1.170A-13(a)(1), Incone
Tax Regs., requires the taxpayer to maintain a cancel ed check or
a receipt fromthe donee organization. In the absence of a
cancel ed check or a receipt fromthe donee organization, the
taxpayer must naintain other reliable witten records showi ng the
name of the donee and the date and the anount of the
contribution. 1d.

To claima charitable contribution deduction of $250 or
nmore, the taxpayer nust substantiate the contribution with a
cont enporaneous witten acknow edgnent fromthe donee
organi zation. Sec. 170(f)(8)(A); sec. 1.170A-13(f)(1) and (2),
| ncome Tax Regs. A taxpayer who incurs unrei nbursed expenses
“incident to the rendition of services” is deened to have
obt ai ned such acknow edgnent if the taxpayer (1) has adequate
records to substantiate the anount of the expenditures and (2)
obtains by a prescribed date a statenent prepared by the donee
organi zati on containing specified information. See sec. 1.170A-

13(f)(10), Incone Tax Regs.; see also Van Dusen v. Conmmi Sssioner,

supra at (slip op. at 37-38). Contributions of |ess than

$250 to the same donee are not subject to these additional

requi renents even if the aggregate donations to the donee exceed
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$250 within the same taxable year. See Van Dusen v.

Commi ssi oner, supra at n.26 (slip op. at 26 n.26); sec.

1. 170A-13(f) (1), Inconme Tax Regs.

Even if we assune that Ms. van der Lee’s expenditures were
directly connected with and solely attributable to her services
to NDSS, petitioners failed to satisfy the substantiation
requi renents. The record contains no |list of expenses or
receipts. There is no trip log or witten acknow edgnent from
NDSS describing Ms. van der Lee’'s services and other information
as required by section 1.170A-13(f)(10)(ii), Inconme Tax Regs.

Ms. van der Lee testified that the credit card statenents in the
record show sone of these expenses. However, petitioners
submtted those credit card statements with circled itens to
substantiate M. van der Lee’ s deductions for expenses related to
his securities activity.

Because the record contains only the total amount of
expenses incurred for NDSS, it is not clear whether any of the
expenses were nore than $250. Even if we erred on petitioners’
si de and concluded that the | ess stringent substantiation
requi renents of section 1.170A-13(a), Incone Tax Regs., applied,
we woul d neverthel ess conclude that petitioners fail even those
requirenents. In the absence of receipts, the taxpayer nust
provide reliable witten records showi ng the nanes of the donees

and the dates and anounts of the contributions or, in this case,
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expenses. Sec. 1.170A-13(a)(1)(iii), Income Tax Regs. The
record contains no such reliable witten records. W sustain
respondent’s determ nation regardi ng a deduction for
contributions to NDSS.

B. Charitable Use of the Cari bbean Resi dence

Wth respect to the charitable use of the Caribbean
resi dence, petitioners deducted the rental value of the residence
for the length of the charitable use. They also deducted a
portion of the mai ntenance expenses they paid. M. van der Lee
explained at trial that because petitioners own a 3-week share of
the Cari bbean residence and they donated 1 week to NDSS, they
clai med 30 percent of applicable maintenance fees as a charitable
contribution.* M. van der Lee testified that they received a
docunent from NDSS acknow edgi ng the donation of the use of the
Cari bbean resi dence, but petitioners introduced no credible
docunent ary evidence regarding this deduction at trial.

Ceneral ly, subject to certain exceptions, section
170(f)(3)(A) disallows a charitable contribution deduction for a
gift of a partial interest in property not in trust. Petitioners

do not argue that any of the exceptions under section

“M's. van der Lee testified that they donated the use of
t he Cari bbean residence to two different organizations in 2002.
The record contains no other reference to a second donee
organi zation. Because Ms. van der Lee’ s testinony on the point
was vague, on the basis of M. van der Lee’ s testinony we find
that the donated use was 1 week.
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170(f) (3)(B) ' apply, and we concl ude none are applicabl e.
Accordi ngly, we sustain respondent’s determ nation regarding the
deduction for the charitable use of the Caribbean residence.

C. Hudson Val l ey Materials Exchange

As descri bed above, for a charitable contribution deduction
of $250 or nore, the taxpayer nust substantiate the contribution
wi th a contenporaneous witten acknow edgnment from the donee
organi zation. Sec. 170(f)(8)(A); sec. 1.170A-13(f), Incone Tax
Regs. For contributions of property other than noney, the
witten acknowl edgnment nust provide, anong other information, a
description of the property and a statenent of whether the donee
organi zati on provi ded any goods or services in consideration for
the property. See sec. 1.170A-13(f)(2), Inconme Tax Regs.

Besides the witten acknow edgnment requirenent, the
regul ati ons establish an additional three-tier recordkeeping
system for contributions of property other than noney. 1In the
case of a deduction of less than $500 for a contribution of
property ot her than noney, the taxpayer nust nmaintain a receipt

fromthe donee show ng the nanme of the donee, the date and

5The exceptions are: (1) A contribution of a remai nder
interest in a personal residence or farm (2) a contribution of
an undi vided portion of the taxpayer’s entire interest in
property, and (3) a qualified conservation contribution. Sec.
170(f)(3)(B). The second exception does not apply because an
undi vi ded portion nust consist of a fraction or percentage or
each substantial right and “nust extend over the entire term of
the donor’s interest in such property”. Sec. 1.170A-7(b)(1),
| ncome Tax Regs.
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| ocation of the contribution, and a detail ed description of the
property. See sec 1.170A-13(b)(1), Incone Tax Regs. A letter or
other witten conmuni cation fromthe donee acknow edgi ng recei pt
of the contribution constitutes such receipt. 1d. A receipt is
not required if it is inpractical to obtain, for exanple, when
the taxpayer deposits property at a charity’s unattended drop
site. 1d. In such a case the taxpayer nust maintain reliable
witten records with respect to each item of donated property.
Id.

| f a taxpayer nmekes a charitable contribution of property
ot her than noney and cl ains a deduction in excess of $500, the
taxpayer nmust naintain witten records showi ng the manner of
acquisition of the itemand the approximate date of the
acquisition. See sec. 1.170A-13(b)(3), Incone Tax Regs. Lastly,
i f the deduction exceeds $5,000, the taxpayer nmust (1) obtain a
qual i fied appraisal for the contributed property, (2) attach a
fully conpleted appraisal summary (i.e., Form 8283, Noncash
Charitable Contributions) to the tax return on which the
deduction is clainmed, and (3) maintain records pertaining to the
cl ai med deduction in accordance with section 1.170A-13(b)(2)(ii),
I ncone Tax Regs. See sec. 1.170A-13(c)(2), Incone Tax Regs. A
qual i fied apprai sal nust include, anong other things, a detailed
description of the property, its physical condition, the

val uati on nethod used to determ ne the fair market value, and the
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specific basis for the valuation. See sec. 1.170A-13(c)(3)(il1),
I ncone Tax Regs. A qualified appraisal nust be perforned by a
qualified appraiser no earlier than 60 days before the date of
the contribution and no |ater than the due date of the return.
Sec. 1.170A-13(c)(3)(i)(A and (B), Incone Tax Regs.

Cenerally, the anobunt reported as a deduction for
contributions of property is an aggregate amount for all simlar
itens of property. See sec. 1.170A-13(c)(1)(i), Inconme Tax Regs.
We find the donated kitchen itens were simlar itens of property.
Accordingly, we aggregate all itens in this category and consi der
t he deduction to exceed $5,000. Petitioners therefore need to
establish that they nmet the substantiation requirenents
applicabl e to deductions over $5, 000.

Petitioners failed to attach a Form 8283 to their return.
They obtai ned an apprai sal by Masterwork Kitchens dated July 27,
2001. % The appraisal was not a qualified appraisal because it

was untinmely. See Friedman v. Conmm ssioner, T.C Meno. 2010-45.

Petitioners did not present witten acknow edgnents of the
contributions by the donees and receipts fromthe donees. They
therefore failed to establish that they nmet the requirenents of

the three-tier recordkeepi ng system descri bed supra pp. 27-28.

18The appraisal did not include the refrigerator, the
freezer, the toilet, and the vanity, the val ues of which
petitioners al so deducted as charitable contributions.
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However, petitioners nmet the general recordkeeping
requirenents for a charitable contribution deduction of |ess than
$250 because no witten acknow edgnent fromthe donee
organi zation is required for contributions of property val ued at
$250 or less. See sec. 1.170A-13(f)(1), Incone Tax Regs.
Petitioners’ records for the contribution of the kitchen itens
neet the requirenents for substantiating contributions of $250 or
less. W allow petitioners a $250 deduction for their
contribution of the kitchen itens and sustain respondent’s
determ nation disallow ng the deduction of the remaining anount.

D. Per cent age of Home Used for Charity

Ms. van der Lee testified that she calculated this
deduction on the basis of various expenses to establish a hone
of fice, such as the cost of a conputer, tel ephones, fax nmachi nes,
and copiers for her charitable work. Petitioners did not
i ntroduce any credible docunentary evi dence substantiating these
expenses and are not entitled to the clained deducti on.

E. Under age, Rockl and Cccupational Therapy for Kids, and
Bug Runners

Ms. van der Lee testified that she did not know what the
contribution identified as “Underage” was. She testified that
Bug Runners is an exterm nator and that she did not know why that

expense was reported as a charitable contribution, other than the
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fact that she perforned her charitable work fromhone.” Wth
respect to the contribution to Rockland Cccupati onal Therapy for
Kids, Ms. van der Lee did not recall the details.

Petitioners presented no credi ble evidence to substantiate
these contributions. Because each of these contributions is over
$250 and the record contains neither witten acknow edgnent of
the contributions by the donees nor petitioners’ reliable witten
records, we sustain respondent’s disallowance of these
deducti ons.

|V. The Accuracy-Rel ated Penalty Under Section 6662(a)

Respondent determ ned that the portion of the underpaynent
resulting frominproper reporting of charitable contributions is
attributable to negligence and i nposed the accuracy-rel ated
penal ty under section 6662(a) and (b)(1).

Ceneral ly, section 6662(a) and (b)(1) authorizes the
Comm ssioner to inpose a 20-percent penalty on the portion of an
under paynent of incone tax attributable to negligence or
di sregard of rules or regulations. The term “negligence”
includes any failure to make a reasonable attenpt to conmply with
the provisions of the internal revenue laws, and the term

“di sregard” includes any carel ess, reckless, or intentional

YThe record contains a credit card statenent show ng a
charge for Bug Runner Exterm nator. However, petitioners
attenpted to use this receipt to substantiate M. van der Lee’'s
of fi ce expense deducti on.
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disregard. Sec. 6662(c); sec. 1.6662-3(b)(1) and (2), Incone Tax
Regs. Disregard of rules or regulations is careless if “the

t axpayer does not exercise reasonable diligence to determ ne the
correctness of a return position” and is reckless if “the
taxpayer makes little or no effort to determ ne whether a rule or
regul ati on exists, under circunstances which denonstrate a
substantial deviation fromthe standard of conduct that a
reasonabl e person woul d observe”. Sec. 1.6662-3(b)(2), Incone

Tax Regs.; see also Neely v. Conmmi ssioner, 85 T.C. 934, 947

(1985).

The Comm ssioner bears the burden of production with respect
to the taxpayer’s liability for the section 6662(a) penalty and
must produce sufficient evidence indicating that it is
appropriate to i npose the penalty. See sec. 7491(c). Once the
Comm ssi oner nmeets his burden of production, the taxpayer nust
cone forward with persuasive evidence that the Conm ssioner’s
determnation is incorrect or that the taxpayer had reasonabl e
cause or substantial authority for the position. See Hi gbee v.

Conm ssioner, 116 T.C 438, 447 (2001).

Respondent nmet his burden of production. He introduced
evi dence that petitioners failed the substantiation requirenents
of section 170 and regul ati ons thereunder. Accordingly,
petitioners had the burden of producing sufficient evidence to

prove that respondent’s penalty determnation is incorrect. See
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Hi gbee v. Commi ssioner, supra at 446-447. Petitioners did not

carry that burden. The failure to properly substantiate their
cl ai mred deductions evidences negligence and carel ess disregard of
the rul es and regul ati ons.

Petitioners contend that they should not be liable for the
section 6662(a) penalty because they relied on M. Camola to
properly report the deductions. Generally, section 6664(c) (1)
provi des an exception to the section 6662(a) accuracy-related
penalty with respect to any portion of an underpaynment if the
t axpayer shows that there was reasonabl e cause for such portion
and that the taxpayer acted in good faith with respect to such
portion. Reliance on the advice of a tax professional may

establi sh reasonabl e cause and good faith. See United States v.

Boyle, 469 U S. 241, 250 (1985). A taxpayer claimng reliance on
pr of essi onal advice nust show that: (1) The adviser was a

conpet ent professional who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually relied

in good faith on the adviser’s judgnent. Neonatol ogy Associ ates,

P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd. 299 F.3d 221
(3d CGir. 2002).

Petitioners failed to provide M. Camiola with all rel evant
information. They gave himonly the total of the charitable

contributions and did not tell himthat a | arge portion of the
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contributions was not gifts by cash or check. Petitioners have
failed to carry their burden of proving that there was reasonabl e
cause for, and that they acted in good faith with respect to, any
portion of the underpaynent in tax. |In addition, we disallowthe
charitabl e contribution deduction on the ground of the |ack of
credi ble evidence in the record. W sustain respondent’s
determ nation of the accuracy-rel ated penalty.

We have considered the remai ning argunents the parties made
and to the extent not discussed above, conclude those argunents
are irrelevant, noot, or without nerit.

To reflect the foregoing,

An appropriate order and

deci sion under Rule 155 will be

ent er ed.





